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No. 1447

In the United States Circuit Court of Appeals

for tiie Ninth Circuit.

THE UNITED STATES OF AMERICA,

Appellant,

vs.

CHIYOMATSU NAKASHIMA,

Appellee.

In the Matter of the Application of CHIYOMATSU
NAKASHIMA, for a Writ of Habeas Corpus.

BRIEF OF APPELLEE,
CHIYOMATSU NAKASHIMA.

STATEMENT OF THE CASE.

The Appehee is a subject of the Emperor of Japan. In

1902 he emigrated from the Empire of Japan to the United

States of America, coming first to Honohthi, then to the City

of San Jose, in the State of Cahfornia, in which latter City he

and his wife established their home, and there he lived, work-

ing at his trade of brick-laying, until re-called to Japan, to

serve in the Japanese army during the late war with Russia,

he being a member of the Army Reserve; that upon being

discharged from service, he proceeded to return from Japan

to his wife and home in San Jose, attempting to stop over



at Honolulu, for the purpose of visiting relatives ; that he left

his home in San Jose with the intention of returning to it, and

at all times it has been his intention to return to that home,

which he did not abandon and where his wife now awaits his

return. That appellee has no other home except that at San

Jose; and his absence therefrom was temporary.

When appellee attempted to land at Honolulu, he was re-

fused landing and ordered returned to Japan. This action of

the Immigration Officials was based upon the finding of the

Board of Special Inquiry that the appellee was afflicted with

the disease known as trachoma, and upon no other ground;

from the decision of the Board, appellee took an appeal to the

Secretary of the Department of Commerce and Labor, but

his appeal was dismissed on the ground that the law gives

no right of appeal from the decision of the Board of Special

Inquiry rejecting an alien afflicted with a dangerous contagi-

ous disease.

BRIEF OF THE ARGUMENT.

ON THE FACTS.
(

Upon the facts alleged in the petition and admitted in

Court, the United States District Court of the Territory of

Hawaii found that the appellee, Chiyomatsu Nakashima, was

an alien resident in the State of California, United States,

and that, accordingly, the Immigration Authorities at the

Port of Honolulu had no right to deny him a landing, as the

provisions of the law, on which was based the decision of the

Board of Special Inquiry, excluding him, applied to alien im-

migrants and not to alien residents.

That the appellee is an alien resident is set forth with cer-

tainty and definiteness in the petition for the Writ of Habeas
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Corpus and not being denied by the return to the Writ is to

be taken as true.

Kohl V. Lahhack, i6o U. S. 293-294.

The determination of the United States District Court find-

ing the appellee to be a resident alien will not be disturbed

by this Court on the appeal.

p Encyc. Pica & P. 108^

;

21 Cyc. 46.

OX THE LAW.

There is presented, therefore, for the decision of the Ap-

pellate Court, the question of law as to whether or not the

Immigration Act of March 3, 1903, applies to this appellee, so

as to prevent his landing in the United States of America, be-

cause of his being afflicted with a dangerous contagious dis-

ease.

\Yq: contend, that the Act of ]\Iarch 3. 1903, applies solely

to alien immigrants and does not affect the rights of alien

residents.

The distinction between an alien immigrant and an alien

resident in respect to their several privileges and disabilities

is marked and obvious, and has, at all times, been made by

civilized nations in their naturalization, denizenation, immi-

gration and other laws, as well as by the courts in construing

and applying those laws.

Luhrs. V. Eimcr, 80 N. Y. 171;

Brannigan v. Union Co., 93 Fed. 164;

Gele V. Lemberger, 163 111. 338;

Milliken v. Barrozv, 55 Fed. 148.

The various acts of the United States Congress, regulating

the immigration of aliens into the United States, were in-

tended to, and do in fact, apply solely to aliens immigrating

from foreign countries into the United States.



The several acts, by title, invariably purport to legislate

in reference to the imniig'ration of aliens; and throughout the

liody of the acts, context and provisions indicate that the laws

apply solely to immigrant aliens.

This is the construction uniformly given to the acts by the

Courts of the United States in numerous cases.

Indeed the question can hardly be considered an open one,

in view of the construction given to the immigration statutes

by the Courts in the following cases:

United Stales v. Saiidrcy, 48 Fed. Rep. 550;

/// re Panzara, 5 1 Fed. Rep. 275

;

In re Martonelli, 63 Fed. Rep. 437

;

/// re Maiula, 67 Fed. Rep. 114;

/// re Ota, 96 Fed. Rep. 487;

United States v. Burke, 99 Fed. Rep. 895 ;

/// re Di Sinione, 108 Fed. Rep. 942;

Momtt V. United States, 128 Fed. Rop. 375.

It is true that in all these cases, the acts construed were

those of 189T (26 Stat. L. Chap. 551. p. 1084) and prior

statutes, but we submit th.at the Act of March 3, 1903, does

not by express terms or by implication extend or give a wider

application to its provision than th.e Act of 1891, and the acts

\vhich are construed in the al)o-\e cited cases.

The title of the Act of March 31, 1903, is "An Act to

Regulate the Immigration of Aliens into the United States,"

and there is nothing in its provisions purporting or indicating

that the act is intended to apply to alien residents in any way

different from Act of 1891 and prior acts.

In \'iew of the construction given by the Courts to those

prior statutes, Congress would have provided by express

terms, if it was the intention to include alien residents within

the provisions of the Act of 1903. And to this effect is the
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language of the Court in tlie case of the United States v.

Vultman & Co., 143 Fed. Rep., page 928.

"Since that time the law has been amended, especially by

'the act of March 3, 1903; and it is a familiar principle that

'when a certain construction has been given to a statute, es-

'pecially when its general language has been qualified, and

'subsequent legislation has not undertaken to change the

'language so as to meet with the judicial definition, added

'[)ersuasiveness is given to the construction of the law which

'the Courts have put upon it. That is to say, that if Con-

'gress intended to give a wider application to the law than tlie

'courts have given to it, it is reasonable to assume that it

'would ha\-e so legislated when it came to amend the law after

'the decisions were made public."'

But the Act of March 3, 1903, has already been construed

by the Federal Courts in two cases.

Ill re Biiclisbauiii, 141 Fed. Rep., p. 221;

United States v. Aultinan & Co., 143 Fed. Rep., p. 922.

In each case the Court held that the Act of ?vrarch 3. T903,

applied to alien immigrants and not to alien residents; con-

struing the law, as to its application, in the same way that

the prior statutes had been construed by the Federal Courts.

In the case of in re Buchsbaum supra, the facts are very

similar to the facts of the case at Ijar, and we submit is an

authority, directly in point, supporting the contentions of

ai)pellee and entitled to great consideration.

JURISDICTION.

The Jurisdiction of the Court to consider this case on Ha-

beas Corpus was challenged by the appellant in the District

Court on the ground that the decision of the Immigration

Officers was final in the premises.

But the finality of the decision of the Immigration Officers



applies only to the matters which were passed upon and de-

cided. In this case, the question of whether or not the ap-

pellee is an alien resident was not considered by the Board of

Special Inquiry or passed upon by it. The exclusion of ap-

pellee was based on the sole ground that he was an alien im-

migrant suffering from dangerous contagious disease, to-wit,

trachoma, and the Secretary of the Department of Commerce

and Labor dismissed his appeal for the reason, that the law

gave no right to an appeal from a decision so based (Section

lo, Act, March 3, 1903). If any other question had been

considered or passed on by the Board of Special Inquiry, the

appeal would have been considered by the Secretary of the

Department, and not dismissed (Record, pages 24-30).

"The decision of the Immigration Officers is made and held

to be final and conclusive but it is understood that

the right must be passed upon to have the decision become so."

Ex parte Ozc Git en, 148 Fed. Rep., pp. 926-927.

"Where the question of citizenship was not passed upon by

the Commissioners of Immigration, nor certified to the Secre-

tary of Commerce and Labor, nor passed upon by him, no

question of finality arises."

United States es vcl Fisher v. Rodgers, 144 Fed. Rep.,

p. 771, and sec the previous citations.

The Ju Toy case, 198 U. S. 253, decided 1905, might be a

controlling authority, if the question presented to the court

in this case had arisen, been presented and decided by the

Immigration Authorities, but in view of the facts the decision

in the Ju Toy case has no application to the case at bar.

The appellee respectfully submits that the unanimous au-

thority of the Federal Courts sustain his position, and that

the judgment of the District Court should be affirmed.

Charles F. Clemons,

Attorney for Appellee.






